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Abstract 

The criminalisation of liwāṭ in Islamic criminal law is grounded in a 

robust normative framework. However, it contains a dialectic between 

the determination of ḥudūd and the discretion of taʿzīr, with the principle 

that darʾ al-ḥudūd bi al-shubuhāt prevents criminalisation when there is 

doubt. In contrast, Indonesian positive law explicitly does not criminalise 

consensual same-sex relations between adults because the principle of 

legality requires the formulation of a written, clear, and definite criminal 

offence. This absence of norms is not a legislative omission but rather a 

policy choice that creates legal ambiguity as a control mechanism, 

achieved indirectly through other legal regimes. This study employs a 

normative and comparative juridical approach, focusing on the textual 

interpretation of Islamic criminal law and national statutory provisions. 

The results show that the tension between the certainty of criminalisation 

in Islamic criminal law and the ambiguity of Indonesian positive law 

illustrates two different models of social control: cautious normative 

certainty versus managed normative absence. The primary contribution 

of this research is to offer a new conceptual framework by repositioning 

the "legal vacuum" not simply as the absence of criminal norms at the 
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national level, but as a government strategy based on legal ambiguity in 

responding to the prescriptive nature of Sharia norms. Based on this 

analysis, the precautionary principle of sentencing in Islamic criminal law 

has the potential to serve as a basis for harmonisation that aligns with the 

principles of legality and human rights protection in the national legal 

system, thereby opening up space for reconciliation between Islamic 

moral norms and the constitutionality of law in Indonesia. 

 

[Kriminalisasi liwāṭ dalam hukum pidana Islam didasarkan pada kerangka 

normatif yang kuat. Namun, hal itu mengandung dialektika antara penentuan 

ḥudūd dan kebijaksanaan taʿzīr, dengan prinsip darʾ al-ḥudūd bi al-shubuhāt 

yang mencegah kriminalisasi ketika ada keraguan. Sebaliknya, hukum positif 

Indonesia secara sadar tidak mengkriminalisasi hubungan sesama jenis yang 

dilakukan atas dasar persetujuan antara orang dewasa karena prinsip legalitas 

mensyaratkan perumusan tindak pidana tertulis, jelas, dan pasti. Ketiadaan 

norma ini bukanlah kelalaian legislatif, melainkan pilihan kebijakan yang 

menciptakan ambiguitas hukum sebagai mekanisme kontrol, yang dicapai secara 

tidak langsung melalui rezim hukum lainnya. Studi ini menggunakan 

pendekatan yuridis normatif dan komparatif, yang berfokus pada interpretasi 

tekstual hukum pidana Islam dan ketentuan undang-undang nasional. Hasil 

penelitian menunjukkan bahwa ketegangan antara kepastian kriminalisasi dalam 

hukum pidana Islam dan ambiguitas dalam hukum positif Indonesia 

menggambarkan dua model kontrol sosial yang berbeda: kepastian normatif yang 

hati-hati versus ketiadaan normatif yang terkelola. Kontribusi utama penelitian 

ini adalah menawarkan kerangka konseptual baru dengan memposisikan ulang 

"kekosongan hukum" bukan hanya sebagai ketiadaan norma pidana di tingkat 

nasional, tetapi sebagai strategi pemerintah yang didasarkan pada ambiguitas 

hukum dalam menanggapi preskriptivitas norma syariah. Berdasarkan analisis 

ini, prinsip kehati-hatian dalam penjatuhan hukuman dalam hukum pidana 

Islam berpotensi menjadi dasar harmonisasi yang selaras dengan prinsip 

legalitas dan perlindungan hak asasi manusia dalam sistem hukum nasional, 

sehingga membuka ruang bagi rekonsiliasi antara norma moral Islam dan 

konstitusionalitas hukum di Indonesia.] 
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Introduction 

Homosexuality in Indonesia occupies a problematic position within the legal 

realm. On the one hand, discourses of democracy, human rights, and 

globalisation encourage recognition of diverse sexual orientations. However, on 

the other hand, conservative religious, cultural, and public moral norms position 

homosexuality as deviant behaviour. The convergence of these two currents 

creates an unclear legal approach, where demands for protecting individual 

freedoms clash with aspirations to uphold societal morality (Badgett et al. 2019; 

Thajib 2017). Thus, the issue of homosexuality is not only a social issue but also 

raises fundamental questions about the limits of criminal law intervention. 

From an Islamic perspective, homosexual practices (liwāṭ) are expressly 

prohibited and considered a jarīmah (reprehensible act). (Joeha et al. 2025) This 

prohibition is based on the story of the people of Prophet Lūṭ in the Qur'an, 

specifically Surah al-‘Ankabūt [29]: 28. The majority of classical scholars consider 

this act a grave sin that carries severe consequences. Al-Shāfi'ī, for example, 

equates it with adultery, which is punishable by death, as also affirmed by Qāsim 

ibn Ibrāhīm, Abū Yūsuf, and Muḥammad ibn Ḥasan al-Shaybānī from the Ḥanafiyyah 

school (‘Awdah, n.d., vol. II: 352). Nevertheless, the level of punishment and the 

mechanism of its application remain a matter of debate in Islamic jurisprudence, 

giving rise to diverse views on the position of liwāṭ within the legal framework. 

(Omar 2012). This diversity then makes it difficult to adopt it directly in the 

pluralistic national legal system. Furthermore, Zaharin's reading of the revisions 

demonstrates that Islamic law is always dynamic and subject to reinterpretation 

in response to the needs of the times (Zaharin 2022). 

Under Indonesian positive law, consensual same-sex relations between 

adults are not explicitly criminalised in the Criminal Code. The Constitutional 

Court's 2017 ruling on a judicial review filed by AILA affirmed the principle of 

legality, which states that there can be no criminalisation without a written legal 

basis (Ramadhan 2023). Despite intense pressure from conservative groups to 

expand criminalisation, the Constitutional Court maintained the limitation that 

the moral realm does not automatically become a criminal realm. 

The formulation of the 2022 Criminal Code adds relevance to this 

discourse. Butt notes that although the new provisions regarding adultery and 

cohabitation are expanded, there is no formulation specifically criminalising 

homosexuality, especially if it is committed with consent by adults. In practice, 

law enforcement officials often use the Pornography Law as a basis for 
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criminalisation (Butt 2023). However, its use is extensive and not doctrinally 

aimed at targeting sexual orientation. 

As an exception in the national context, Aceh explicitly criminalises 

homosexuality through the Qanun Jinayat (Islamic Law on the Criminal Code). 

Feener explains that the implementation of Sharia law in Aceh serves not only as 

a religious norm but also as an instrument of social engineering and da'wah 

(Islamic outreach) (Feener 2013). This Qanun fills a gap at the national level and 

demonstrates the asymmetry of criminal policy within a unitary state. 

Socio-political dimensions also reinforce this legal dynamic. A wave of 

anti-LGBT moral panic in 2016 increased public pressure for the state to take 

criminal action (Rodríguez and Murtagh 2022). Queer representation in popular 

media is also limited, reinforcing the marginalisation of LGBT groups in the 

public sphere (Murtagh 2022). At the same time, the LGBT Muslim community 

continues to seek ways to reconcile faith, family, and the state within a stressful 

social space (Thajib 2017; Garcia Rodriguez 2024). These social factors 

demonstrate that legal silence does not imply an absence of control but rather the 

operation of regulatory mechanisms outside the criminal realm. 

Previous studies have shown that the debate on homosexuality in 

Indonesia revolves around three domains: theological, positive law, and 

sociological. However, there has been no comprehensive analysis specifically 

comparing the absence of criminal sanctions for consensual homosexuality under 

Islamic law and Indonesian positive law and its implications for the principle of 

legality and the direction of national criminal law reform. This article argues that 

the absence of explicit criminalisation is not simply a "legal vacuum", but rather 

the result of a deliberate distinction between the moral and legal realms within 

the Indonesian legal system. It is where this research lies. 

 

Method 

This research employs a normative legal approach (doctrinal legal research) that 

examines written legal norms in Islamic law and Indonesian positive law. This 

approach was chosen because the research question is epistemic, namely, 

whether an act can be punished in the absence of a clear norm regulating it. Thus, 

the research focus is not directed at opinion or social reality but rather on the 

normative construction of jarīmah in Islamic law and the principle of legality in 

the national legal system. Through this approach, the research can test the 
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legitimacy of criminalisation and the logical consequences of the existence or 

absence of norms. 

The legal materials used include the Quran, Hadith, classical Islamic 

jurisprudence works, the Criminal Code, the Aceh Qanun Jinayat, Constitutional 

Court decisions, academic literature, and other legal reference sources. The 

analysis is conducted using a normative comparative method to highlight points 

of difference and overlap between the two legal systems and to assess how the 

principle of legality operates when confronted with demands of public morality. 

The findings are deductive, as they are derived directly from the authority of the 

norms analysed, rather than from empirical data. 

 

The Concept of Liwāṭ in Islamic Criminal Law 

The discussion of liwāṭ in Islamic criminal law has long roots in classical Islamic 

jurisprudence. Generally, liwāṭ is understood as a sexual act between men 

expressly prohibited in the Qur'an and Ḥadīth. The story of the people of Prophet 

Lūṭ is positioned as the primary normative basis for this prohibition, where liwāṭ 

is viewed as a fāḥishah—a moral crime never before committed by the community 

(Qur'an, 29:28). Therefore, the majority of scholars consider liwāṭ not only a major 

sin but also a jarīmah deserving of legal sanctions (‘Awdah, n.d., vol. II: 352; 

Harahap 2016). 

However, this prohibition did not arise in a vacuum. The construction of 

fāḥishah is also related to the social context of pre-Islamic Arabia, where sexual 

behaviour deemed to violate honour ('irḍ) carried social and legal consequences. 

Thus, the categorisation of liwāṭ as a crime is not solely based on textual evidence 

but also related to the moral values and social structure of society at the time. 

The majority of schools of thought—the Mālikī, Shāfi'ī, and Ḥanbalī—

classify liwāṭ as a crime equated with zinā. Consequently, married perpetrators 

are subject to stoning, while unmarried perpetrators are subject to flogging. Al-

Shāfi'ī's view asserts that consent between the perpetrators does not diminish the 

criminal nature of liwāṭ, as it remains an fāḥishah act that undermines public 

morality. Even Qāsim Ibn Ibrāhīm believes the death penalty can be imposed 

regardless of marital status (Wahyuni 2018). 

On the other hand, there are fundamental differences in the methodology 

of legal istinbāṭ (uṣūliyyah), which makes the position of liwāṭ inconsistent in fiqh. 

The Ḥanafī School rejects the direct similarity (qiyās) between liwāṭ and zinā 

because the objects and forms of the acts are different. Therefore, liwāṭ is not 
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categorised as ḥudūd but rather as taʿzīr—a punishment whose form and degree 

are left to the authority of the judge for the sake of public welfare (Rehman and 

Polymenopoulou 2013; Zaharin 2022). Here, it appears that the differences of 

opinion are not solely textual but also rooted in methods of legal reasoning such 

as the application of qiyās, istiḥsān, and consideration of maṣlaḥah. A similar 

approach was put forward by Ibn Ḥazm of the Ẓāhiriyyah School, who even 

completely rejected the application of ḥudūd to liwāṭ. He argued that the Qur'an 

and Ḥadīth do not explicitly stipulate worldly punishment for liwāṭ perpetrators, 

making the imposition of death or stoning excessive (Adang 2003). Instead, he 

proposed a form of corrective sanction, a maximum penalty of ten lashes or 

imprisonment (‘Awdah, n.d., vol. II: 353). This approach demonstrates a more 

moderate and humanistic orientation, viewing the perpetrator as a subject 

capable of rehabilitation and reform. 

This diversity of views demonstrates that while there is consensus on the 

prohibition of liwāṭ, the legal sanctions fall across a broad spectrum—from the 

most stringent hudūd to the more flexible taʿzīr. According to Abū Ḥanīfah, the 

punishment for committing liwāṭ cannot be equated with stoning or 100 lashes, 

as is the case with adultery. Taʿzīr can be a severe punishment, including death, 

but not as hudūd, but instead based on political considerations or a focus on 

public welfare (‘Awdah, n.d., vol. II: 387). 

This understanding is important to emphasise because the term 

"homosexuality" in contemporary discourse refers more to sexual identity, while 

classical fiqh addresses sexual acts. Therefore, directly equating the two risks is 

an achronism—inserting a modern concept into a classical text that has a different 

epistemological framework. 

Ultimately, this diversity of fiqh views not only illustrates the intellectual 

dynamics of Islamic law but also opens up space for ijtihād and adaptation to 

different socio-legal contexts. The flexibility of the taʿzīr concept provides a 

normative basis for the possibility of legal reformulation in addressing the issue 

of homosexuality in modern society, including in the Indonesian context, which 

still faces the problem of the lack of explicit criminal regulations regarding 

consensual same-sex relations. Thus, the classical discourse on liwāṭ is relevant 

as a basis for formulating legal policies that take into account the principles of 

public welfare and social plurality. 
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The Position of Liwāṭ in Indonesian Positive Law 

In Indonesian positive law, the term ‘liwāṭ’ is not recognised as a term of art. In 

both the colonial Criminal Code and the new criminal code (Law No. 1 of 2023), 

consensual same-sex relations between adults are not categorised as a criminal 

offense (Butt 2023). The existing regulations only target certain crimes against 

morality, such as adultery with a married person, sexual relations with a child, 

and crimes involving coercion. This situation marks a clear departure from the 

Islamic legal paradigm, which, from the outset, viewed liwāṭ as a crime with 

criminal consequences. 

This position is a legacy of the Dutch colonial legal construction, which 

only criminalised sodomy when committed against a child or with violence. This 

orientation has remained unchanged in national law. Even in the 2022 Criminal 

Code, the same legal logic remains: provisions regarding moral offences are only 

extended to adultery (Article 411) and cohabitation (Article 412), without 

positioning same-sex relationships as a separate criminal norm (Maharani et al. 

2025). Thus, the Criminal Code remains unavailable for criminalising 

homosexuality. 

This absence of a norm should not only be understood as a "vacuum of 

articles", but also as a consequence of the principle of legality (nullum crimen sine 

lege) in criminal law—the state consciously limits its intervention to the private 

moral realm that does not result in victims or violate the rights of others. 

Constitutional Court Decision No. 46/PUU-XIV/2016 strongly affirms this 

principle. In its decision rejecting AILA's judicial review, the Constitutional 

Court (MK) concluded that expanding the scope of criminalisation to include 

voluntary relationships between adults was a matter of legal policy choice for 

lawmakers, not a judicial domain (Ramadhan 2023; Ansori and Zain 2019). The 

Constitutional Court also emphasised that criminalising private behaviour has 

the potential to violate the human rights to privacy, bodily autonomy, and 

freedom of expression. 

In a regional context, Aceh presents a model of legal pluralism operating 

within the national legal system. Through Qanun Jinayat No. 6 of 2014, Aceh 

criminalised liwāṭ, with penalties of up to 100 lashes or 100 months' 

imprisonment (Harahap et al. 2024). This implementation is made possible by 

Aceh's special autonomy status, which permits the application of sharia norms 

in the criminal sphere (Lawang et al. 2024). Therefore, Aceh is not simply a 

"geographic exception", but rather a conceptual challenge to the assumption that 
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Indonesia has a single, homogeneous criminal legal system. (Manse 2024) The 

existence of the Qanun demonstrates that the choice not to criminalise 

homosexuality at the national level does not mean that other jurisdictions do the 

opposite. 

Although there is no explicit prohibition in the Criminal Code, law 

enforcement practices demonstrate cultural criminalisation through other legal 

instruments, such as the Pornography Law, broadcasting regulations, and public 

order regulations (Putri et al. 2023). It indicates an ambivalence in legal policy: 

the state does not recognise homosexuality as a crime but continues to control it 

through administrative law or public morality. The debate between civil society 

groups emphasises human rights protection (Arimoro 2021; Dedihasriadi et al. 

2022; Gupta 2020). And conservative groups demand the state safeguard public 

morality (Davies 2020; Heaven and Oxman 1999). Demonstrates that the "silence 

of the law" is actually an arena for normative politics. 

Thus, liwāṭ's position in Indonesian positive law lies in a grey area: neither 

criminalised nationally nor entirely accepted socially or politically. This situation 

raises questions about the direction of Indonesian criminal law policy: will the 

state continue to distinguish between the moral and legal realms by upholding 

the principle of legality, or will it instead follow the push for criminalisation 

based on religious values? 

From an Islamic legal perspective, the principle of dar' al-ḥudūd bi al-

shubuhāt (avoiding the application of ḥudūd in doubtful circumstances) can be 

repositioned not as a moral justification, but as a methodological argument that 

caution in sentencing is a legal ethic that can also serve as a normative bridge for 

reforming national criminal law. Therefore, an interactive analysis of legal 

doctrine, legislative politics, and sharia values is necessary so that the issue of 

liwāṭ is not merely approached from a legal-formalistic perspective, but also 

philosophically as a formulation of the limits of state authority in the realm of 

morality. 

 

The Void of Norms and the Problem of the Principle of Legality 

One of the key issues in Indonesian criminal law regarding liwāṭ is the 

applicability of the principle of legality (Varuhas 2020). This principle asserts that 

no act can be punished without a pre-existing legal basis (nullum crimen sine lege, 

nulla poena sine lege) (Rosyid 2018). The principle of legality consists of four 

essential elements: lex scripta (only written law can be the basis for punishment), 
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lex certa (the formulation of the offense must be clear), lex stricta (the prohibition 

of interpretation that goes beyond the provisions), and lex praevia (the prohibition 

of retroactivity). In the context of same-sex relationships between adults, these 

four elements operate simultaneously: because there are no clear written 

regulations, law enforcement officials have no basis to criminalise them. 

This situation is not merely a "norm vacuum", but also a state policy choice 

not to criminalise same-sex relationships between adults. In criminal law, 

problems arise when a segment of society views an act as a violation of public 

morality, but this is not addressed in positive law. Those based on religious 

values consider liwāṭ to be prohibited. At the same time, the positive legal system 

adheres to the principle of legality and therefore does not provide a criminal 

sanction. This tension was evident, for example, in the 2016 wave of moral panic 

that demanded the criminalisation of LGBT people. However, the state was 

unable to process the request due to the lack of a clear legal basis (Barbash 2023; 

Thomas et al. 1976). 

This debate intensified at the Constitutional Court (MK). In 2016, the 

applicant filed a judicial review requesting an expansion of the definition of 

adultery in the Criminal Code to include same-sex relations. However, the 

Constitutional Court rejected the request, asserting that changes to criminal 

norms are the authority of lawmakers, not judges (Sujana et al. 2018). This ruling 

demonstrates the Constitutional Court's caution in not creating new criminal 

offences through judicial interpretation, while also affirming the principle of 

legality's dominance in the Indonesian criminal law system. 

The absence of an explicit prohibition in the Criminal Code impacts law 

enforcement practices. Officials use other legal instruments—such as the 

Pornography Law, the Electronic Information and Transactions Law, or public 

order regulations—to prosecute activities associated with homosexuality. This 

pattern is known as indirect criminalisation, as it is not the sexual orientation that 

is being charged, but rather other contexts, such as the distribution of content or 

activities in public spaces. Formally, this approach can still be considered not to 

violate the lex certa principle. However, it raises ethical debate because it expands 

the scope of criminalisation through articles that serve different purposes. 

Meanwhile, the implementation of the Qanun Jinayat in Aceh is evidence 

of legal pluralism within the framework of a unitary state. In Aceh, same-sex 

relations are punished with caning, while in other regions this is not the case 

(Khairani 2019). This difference raises questions about legal certainty in an 
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ideally unified legal system. Normatively, the principle of legality operates at 

two levels: national and regional. As long as the authority is granted by law, 

regions can establish different norms. However, this diversity of norms does not 

always align with the goal of national criminal law unification, thus highlighting 

the tension between system integration and regional autonomy. 

Thus, the problem arising from the liwāṭ issue is not only a clash of moral 

and religious values, but also a direct consequence of the principle of legality 

itself. The state is obliged to adhere to the principle of not punishing without a 

legal basis. At the same time, social pressure demands that the state fill the gap 

in norms. This conflict between moral legitimacy and legal constitutionality 

presents a central challenge in the development of criminal law in Indonesia, 

particularly in striking a balance among the principles of legality, protection of 

public morals, and respect for human rights. 

 

Comparison with Criminal Law in Other Countries 

Each country has a different approach to homosexuality. In some countries that 

strictly implement Islamic criminal law, such as Saudi Arabia, Iran, and Sudan, 

homosexuality is categorised as a serious crime (jarīmah ḥudūd) (Yadegarfard 

2019; Swedish International Development Cooperation Agency (Sida) 2021; 

Human Dignity Trust, n.d.). Punishments vary, ranging from the death penalty 

to stoning to flogging. This model stems from the classical understanding of 

Islamic jurisprudence, which views liwāṭ as a deviant act threatening society's 

moral order. 

In contrast, many Western countries have taken a different approach. 

Since the mid-20th century, several European and American countries have 

begun to decriminalise adult same-sex relations. A key turning point came with 

the 1981 Dudgeon v. United Kingdom ruling by the European Court of Human 

Rights (ECHR), which ruled that laws criminalising consensual adult 

homosexual relations violated the right to privacy guaranteed by Article 8 of the 

European Convention, making the criminalisation unlawful. This case set a 

precedent for other rulings, including Norris v. Ireland and Modinos v. Cyprus , 

in which the ECHR reaffirmed that prohibiting consensual adult same-sex 

relations violates the right to privacy and individual liberty. Building on this 

jurisprudence, many countries in Europe and related regions have since 

decriminalised homosexuality. Some countries have gone even further: 
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recognising the rights of same-sex couples through marriage or civil unions 

(Shahid 2023; Rozenberg and Scheepers 2022; Geis et al. 1976). 

Southeast Asian countries demonstrate a diversity of approaches. 

Malaysia, for example, still criminalises homosexuality under Article 377A of the 

Criminal Code, a legacy of British colonial rule. Punishments can include 

imprisonment and flogging. However, as in Indonesia, law enforcement in 

Malaysia often sparks controversy because it is considered discriminatory and 

contrary to human rights principles (Tsabitha and Rosmaya 2025; Tan 2025). 

Singapore once had a similar law, but in 2022, the government repealed 

Article 377A, making consensual homosexual relations between adults no longer 

criminalised. This move was seen as a compromise between conservative groups 

opposing same-sex marriage and progressive groups demanding recognition of 

LGBT rights (Abdullah 2023; Yu and Lam 2023). Thus, Singapore is an example 

of a country attempting to balance traditional values with modern legal 

developments. 

In the Middle East, differences are also striking. Jordan and Turkey, for 

example, do not criminalise homosexuality, even though social norms remain 

strongly opposed. It demonstrates that excluding criminal sanctions does not 

automatically mean social acceptance. Conversely, positive law can be neutral, 

but societal stigma remains a significant limiting factor (Human Rights Watch 

2022; Issa and Al-Taraira 2021; Engin 2015). 

This comparison demonstrates that legal policy towards homosexuality is 

heavily influenced by cultural, religious, political, and international factors. 

Indonesia currently finds itself in an ambiguous position: it does not criminalise 

same-sex relations between adults but also does not provide clear legal 

recognition or protection. This situation places Indonesia at a crossroads between 

upholding the principle of legality in the face of a normative vacuum or following 

the global trend towards depenalisation. 

 

A Human Rights Perspective in a Legal Vacuum 

Human rights are an important dimension in discussing homosexuality, 

particularly when there is a legal vacuum. Basic human rights principles affirm 

that everyone has the right to privacy protection, freedom of expression, and 

freedom from discrimination (Dedihasriadi et al. 2022). In this context, 

consensual same-sex relationships between adults are considered a private 

matter that should not be criminalised. 
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At the international level, various human rights instruments have 

affirmed this principle. The International Covenant on Civil and Political Rights 

(ICCPR), ratified by Indonesia through Law No. 12 of 2005, guarantees the right 

to privacy (Article 17) and equality before the law (Article 26). The Toonen v. 

Australia ruling by the UN Human Rights Committee even explicitly stated that 

criminalising homosexuality violates the right to privacy (Perrin 2023). Thus, 

countries that continue to punish homosexuality potentially violate their 

international obligations. 

However, the application of human rights principles to the issue of 

homosexuality often clashes with cultural and religious values. In Indonesia, the 

majority of society still rejects recognition of LGBT behaviour, arguing that it 

violates public morality (Nurnisaa AS and Okta Y 2024). It places the state in a 

dilemma: on the one hand, it is bound by international human rights 

commitments, while on the other, it must heed local values prevalent in society. 

The gap in norms in Indonesian criminal law can be understood as a 

consequence of various factors. The absence of regulations regarding same-sex 

relationships between adults may arise from a lack of political consensus, limited 

legislative capacity, or a choice not to regulate it to avoid social conflict. With this 

position, the state does not explicitly criminalise it but also does not provide legal 

recognition. This approach demonstrates an effort to maintain a balance between 

international obligations and domestic aspirations, while leaving potential legal 

uncertainty. 

Furthermore, this legal vacuum opens up room for informal 

discrimination. Despite the absence of specific criminal laws, the LGBT 

community in Indonesia still frequently faces persecution, raids, and 

stigmatisation (Polymenopoulou 2018). This situation demonstrates that the 

absence of regulations does not necessarily mean protection. Instead, the state is 

potentially negligent in protecting citizens' rights from violence based on sexual 

orientation. 

Therefore, a human rights perspective emphasises that this legal vacuum 

must be addressed immediately through clear regulations and policies protecting 

civil rights. The challenge is how Indonesia can formulate a balanced legal 

approach, respecting religious and cultural values while simultaneously 

fulfilling its constitutional and international obligations to protect the human 

rights of every citizen. 
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Implications of the Normative Void on Law Enforcement Practices 

The lack of norms regarding same-sex relationships between adults has a direct 

impact on law enforcement practices. Authorities lack a clear legal basis for 

processing them, so criminalisation is often carried out through other 

regulations, such as the Pornography Law or public order laws. However, this 

situation does not merely demonstrate legal oversight (Hapsari 2021). Regulatory 

ambiguity actually functions as a mechanism of power: the state maintains 

ambiguity to continue monitoring, prosecuting, and suppressing certain groups 

without explicitly criminalising them (Maharani et al. 2025). In this way, the lack 

of norms becomes a technique of control, creating legal uncertainty for 

authorities and generating fear in the community. 

The lack of certainty in norms leads to inconsistent law enforcement. 

(Yulius 2017) For example, in a 2017 raid on a sauna in Jakarta, 141 men were 

arrested — but only 10 were subsequently convicted under the Pornography 

Law; the rest were acquitted. Some other cases, such as the 2025 raid on a "gay 

party" in Bogor, resulted in the release of many suspects despite prior detention  

(Human Rights Watch 2018). Because there is no specific law regulating 

consensual same-sex relations, courts often struggle to prove a "crime", leading 

many cases to fail to reach a final verdict (Ilga Asia 2025). This regulatory 

uncertainty reinforces the impression that homosexuality is not legally 

recognised but can still be pursued through alternative legal means, creating 

uncertainty for both authorities and the public (Mcdonald 2020). 

Furthermore, the legal void encourages repressive approaches that do not 

always comply with the principle of due process of law (Nugroho et al. 2025). For 

example, raids are often conducted without a strong legal basis. Such actions lead 

to human rights violations, particularly the rights to privacy and individual 

liberty. Officials are vulnerable to committing morality-based criminalisation 

without adequate legal legitimacy. 

From a societal perspective, the lack of norms reinforces the stigma against 

LGBT groups (Earnshaw et al. 2024). Although there are no legal regulations 

prohibiting it, society often considers homosexual behaviour a crime. As a result, 

persecution and discrimination are often carried out socially, even without the 

involvement of state officials. It demonstrates the gap between written law and 

social practice. 

This situation places the state in a strategic position in managing the 

relationship between religious values, culture, and international obligations. Law 
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enforcement officials face not only ethical dilemmas but also moral and political 

calculations: how to present themselves as guardians of public morality without 

appearing to violate human rights and the law. Within this framework, the 

vacuum of norms is utilised to maintain a flexible space for action, resulting in 

ambiguous and inconsistent law enforcement practices—not due to 

incompetence, but rather as a form of managing the fear of certain groups. 

Thus, the implications of this lack of norms are quite profound. In addition 

to undermining legal certainty, it also has the potential to undermine the 

principles of justice and the protection of human rights. To address this, 

transparent and balanced regulations are needed so that law enforcement can 

proceed on a legitimate, consistent basis and in accordance with constitutional 

principles. 

 

Power Relations in the Harmonisation of Islamic Law, Positive Law, and 

Human Rights 

Efforts to harmonise Islamic law, Indonesian positive law, and human rights 

principles do not occur in a neutral space. These three legal regimes operate 

within an unequal power relationship: positive law has the coercive authority of 

the state, and Islamic law enjoys the moral legitimacy of the majority. At the same 

time, human rights discourse is often portrayed as an external value that must be 

adapted to local contexts. Therefore, "harmonisation" cannot be understood as an 

automatic, normative unification but rather as a process of political and moral 

negotiation that determines the limits of each legal system's authority in public 

life. 

In the context of jarīmah liwāṭ, classical Islamic law considers it a serious 

violation of the moral order of society, with very harsh sanctions (Ermayani 2017; 

Pascadinianti 2025). However, the application of these norms to a modern state 

must take into account the framework of the rule of law, particularly the 

principles of legality, constitutionalism, and the protection of human rights. 

Therefore, harmonisation at the substantive level does not mean directly 

adopting Sharia criminal sanctions, but instead articulating Sharia values within 

a national legal framework that guarantees certainty and justice for all citizens. 

Current Indonesian law does not criminalise consensual same-sex 

relations between adults. This regulatory gap creates tension between the moral 

demands of the majority and the state's obligation to maintain legal certainty and 

non-discrimination. In this context, harmonisation can be understood as a policy 
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model that safeguards public space from acts that disrupt public order, without 

criminalising individuals based on their sexual orientation. The focus shifts from 

regulating personal identity to regulating behaviour that has social impacts. 

Human rights principles guarantee the right to privacy, protection from 

discrimination, and freedom of expression. However, international human rights 

law also recognises restrictions that are subject to strict conditions: they must be 

regulated by law, proportionate, and necessary to protect public order   

(Gunatilleke 2020). Therefore, the orientation of harmonisation is not aimed at 

correcting sexual identity but rather at ensuring that the protection of individual 

privacy goes hand in hand with the maintenance of social values in the public 

sphere. This approach aligns with the principle that public morality should not 

be translated into the enforcement of private morality. 

In policy terms, realistic harmonisation is closer to a social risk 

management approach rather than criminalisation. The state can strengthen 

mechanisms for public education, reproductive health, and protection from 

violence and sexual exploitation without assuming that homosexuality is a 

deviance that requires criminalisation. Thus, the law serves not as a tool of 

identity discipline but as an instrument for protecting and fulfilling rights in a 

pluralistic society. 

Harmonisation also requires an accountable deliberative framework, such 

as human rights compliance testing, inclusive public engagement, and apparent 

limitations on the moral claims of the majority. Without such mechanisms, so-

called participatory dialogue will only reproduce the dominance of the ruling 

group. A transparent negotiation process based on objective standards enables 

the rational testing of religious claims, legal arguments, and human rights 

principles within a constitutional framework. 

With this approach, harmonisation does not subordinate one system to 

another; instead, it facilitates a unified understanding. Islamic law can serve as a 

source of public ethical values. In contrast, positive law continues to guarantee 

the principle of legality, and human rights serve as safeguards against excesses 

of moral coercion. This model enhances the legal legitimacy of Indonesia as a 

democratic state rooted in religious values, while remaining consistent with its 

constitutional commitment to justice and the human rights of every citizen. 

 

 

 



M. Nurul et al. 

Indonesian Journal of Islamic Law, Vol. 8, No. 2, 2025. [ 271 ] 

Conclusion 

This research demonstrates that jarīmah liwāṭ in Islamic criminal law is viewed as 

a serious violation that threatens the moral and social order of society. Classical 

scholars, particularly those of the Shāfi'ī school of thought, prescribe harsh 

sanctions, including the death penalty, for perpetrators. Meanwhile, in 

Indonesian positive law, consensual same-sex relations between adults are not 

explicitly regulated because the legal system adheres to the principle of legality. 

This normative vacuum creates legal uncertainty when demands for public moral 

values clash with human rights principles that emphasise individual freedom 

and privacy. 

The novelty of this research lies in its comparative analysis, which 

connects the concept of jarīmah in Islamic jurisprudence (fiqh al-jināyah) with the 

normative vacuum in Indonesian criminal law. Unlike previous research that has 

focused solely on theological or human rights aspects, this study identifies areas 

of legal inconsistency. It provides a conceptual basis for developing regulations 

that combine the dimensions of punishment, prevention, education, and 

rehabilitation proportionately. Thus, this research provides a more integrative 

academic contribution to examining the relationship between Islamic law, 

national law, and human rights in Indonesia. 

This article offers two recommendations. First, the formulation of legal 

policy regarding homosexuality should involve an interdisciplinary and 

comparative approach that encompasses the study of Islamic criminal law, 

national criminal law, and human rights studies. Further research could employ 

comparative methods or doctrinal-empirical studies to ensure that the resulting 

regulatory model remains contextual and aligned with societal needs. Second, 

this article provides practical insights for lawmakers. Future legal products 

should not rely solely on criminalisation but also incorporate prevention and 

rehabilitation mechanisms—for example, through public education policies and 

protection from violence or exploitation. Comparative references to several 

Muslim-majority countries that have contextualised Sharia norms within a 

modern legal framework could also enrich the harmonisation model, making it 

more applicable in Indonesia. With this approach, legal development can be 

more responsive to social, moral, and human rights dynamics while remaining 

aligned with the country's constitutional commitments. 
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